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MVEMORANDUM OPI NI ON

FOLEY, Judge: The issues for decision are whether, relating
to 2003, petitioner is: (1) Entitled to deduct expenses relating
to her retail activity, (2) entitled to certain item zed

deductions, and (3) liable for an accuracy-related penalty
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pursuant to section 6662(a).! The parties subnitted this case
fully stipulated pursuant to Rule 122.

Backgr ound

In 2003 petitioner was enpl oyed as a professor of nursing at
Santa Monica Community Col |l ege and began a retail activity
selling candles. Petitioner did not maintain a general |edger,
financial statenents, records of insurance, records of appraisal,
records of advertising, or a separate bank account relating to
her retail activity. Further, petitioner did not create incone
and expense wor ksheets, business or marketing plans, operating
budgets, cost-benefit analyses, or financial projections relating
to the activity, nor did she obtain a business |license or
fictitious business nanme relating to her retail activity.
Expenses relating to petitioner’s retail activity were billed to
her and paid out of her personal accounts.

On August 13, 2004, petitioner filed her 2003 Federal incone
tax return (2003 return), which included a Schedule C, Profit or
Loss From Busi ness, and a Schedule A, Item zed Deductions. On
Schedul e C petitioner reported $2,351 of gross receipts and
cl ai med $33, 475 of expense deductions for advertising, insurance,

taxes, licenses, travel, utilities, and other expenses relating

Unl ess ot herwi se indicated, all section references are to
the Internal Revenue Code in effect for the year in issue, and
all Rule references are to the Tax Court Rules of Practice and
Pr ocedure.
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to her retail activity (Schedule C expenses). On Schedule A
petitioner deducted charitable contributions, tax preparation
fees, and unrei nbursed enpl oyee expenses. |In 2007 respondent
conducted an exam nation of petitioner’s 2003 return.

In a notice of deficiency dated June 15, 2007, and rel ating
to petitioner’s 2003 return, respondent stated:

It is determned that you realized neither a gain nor

| oss fromthe operation of your candle activity for the

tax year ending Decenber 31, 2003. Since you failed to

mai nt ai n adequat e book [sic] and records, we have

determ ned that you have not established that you were

carrying on a business within the provisions of the

I nternal Revenue Code. W are elimnating your

reported gross receipts of $2,351.00 and disal |l owi ng

all of your operating expenses of $33,475.00.

Accordingly, your taxable income is increased

$31, 124.00 for tax year 2003. * * *

Respondent further disallowed, for |ack of substantiation,
deductions relating to charitable contributions, tax preparation
fees, and unrei nbursed enpl oyee expenses; determ ned a $5, 688
deficiency; and determ ned a $1, 138 section 6662(a)
accuracy-rel ated penal ty.

On June 27, 2007, petitioner, while residing in California,
filed her petition with the Court. Respondent, in his answer
filed Decenber 26, 2007, asserted primary and alternative
positions which took into account the $2,351 of gross receipts,
i ncreased the deficiency to $6,326, and increased the accuracy-

related penalty to $1,265. As his primary position, respondent

asserted that petitioner’s retail activity was a business. As
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his alternative position, respondent asserted that petitioner’s
retail activity “was an activity not engaged in for profit
pursuant to * * * [section] 183".

Di scussi on

We note at the outset that respondent’s determ nations in
this matter, in both the notice of deficiency and the answer, are
confusing and, in certain respects, conflicting. 1In the notice
of deficiency, respondent determ ned that petitioner was “not
* * * carrying on a business”. Respondent al so stated that he
was “elimnating * * * [petitioner’s] reported gross receipts of
$2,351.00 and disallowing all of * * * [petitioner’s] operating
expenses of $33,475.00.” Respondent’s determ nation was, in
essence, a section 183 adjustnent (i.e., tantanmount to incl uding
the gross receipts as incone but allow ng expenses to the extent
of that incone). |In the answer, however, respondent alleged, as
his primary position, that petitioner’s retail activity was a
busi ness and asserted, as an alternative position, a section 183
adjustnent. The parties stipulated a nunber of issues which
relate to whether petitioner was engaged in an activity for
profit, yet respondent’s primary position is that petitioner’s
retail activity was a business. W nust address both
respondent’s primary and alternative positions.

Respondent’s primary position (i.e., that petitioner was

engaged in a business, had gross receipts, and failed to
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substantiate her Schedul e C expenses) is a new theory that is
inconsistent wwth the original determ nation and increases the
deficiency. Therefore, respondent’s primary position is a new
matter with respect to which respondent has the burden of proof.

See Rule 142; Va. Educ. Fund v. Commi ssioner, 85 T.C. 743, 751

(1985), affd. per curiam 799 F.2d 903 (4th G r. 1986); MSpadden

v. Conmm ssioner, 50 T.C. 478, 492-493 (1968). Petitioner, on her

2003 return, included gross receipts relating to her retai
activity. Wiile respondent net his burden with respect to the
gross receipts, he did not establish that petitioner failed to
substanti ate her Schedul e C expenses. Thus, we turn to
respondent’s alternative position that petitioner was not engaged
in an activity for profit.

Various factors may indi cate whether a taxpayer had an
intent to nake a profit. See sec. 1.183-2(b)(1), Incone Tax
Regs. Petitioner failed to maintain books and records, financial
statenents, or other docunents relating to her retail activity
and did not conduct her activity in a businesslike manner. 1In
short, petitioner did not have the requisite intent to make a
profit. As previously stated, respondent bears, and has net, his
burden with respect to the inclusion of the gross receipts. See
Rul e 142(a)(1). Petitioner, however, substantiated her expenses

relating to her retail activity. Accordingly, pursuant to
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section 183(b)(2), she is entitled to deduct these expenses to
the extent of the gross incone derived fromthe activity.

Respondent di sall owed, for |ack of substantiation,
petitioner’s deductions relating to charitable contributions, tax
preparation fees, and unrei nbursed enpl oyee expenses.? Wth
respect to petitioner’s clained charitable contributions,
petitioner verified $815 of contributions and is entitled to a
deduction of that anmpbunt. See sec. 170(a)(1); sec. 1.170A-
13(a)(1)(ii), Inconme Tax Regs. Wth respect to the tax
preparation fees and unrei nbursed enpl oyee expenses, petitioner’s
records set forth a nunber of paynents but fail to identify to
whom or for what purpose those paynents were nmade. Because the
evidence relating to the paynent of these expenses is
insufficient, petitioner is not entitled to deductions. See sec.

6001; Hradesky v. Comm ssioner, 65 T.C. 87, 90 (1975), affd. 540

F.2d 821 (5th G r. 1976); sec. 1.6001-1(a), Incone Tax Regs.
Respondent al so determ ned that petitioner is liable for an

accuracy-rel ated penalty pursuant to section 6662(a). Respondent

bears, and has net, the burden of production relating to this

penalty. See sec. 7491(c); Higbee v. Conm ssioner, 116 T.C 438,

446 (2001). Petitioner failed to exercise due care in reporting

2Pursuant to sec. 7491(a), taxpayers have the burden of
proof unless they introduce credi ble evidence relating to an
i ssue that would shift the burden to the Conm ssioner. See Rule
142(a) .
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her expenses and failed to show that she acted with reasonabl e
cause and in good faith. See secs. 6662(b) and (c), 6664(c);

Neely v. Commi ssioner, 85 T.C. 934, 947 (1985); secs. 1.6662-

3(b)(1), 1.6664-4(b)(1), Incone Tax Regs. Accordingly,
petitioner is liable for the section 6662(a) accuracy-related
penal ty.

Contentions we have not addressed are irrelevant, noot, or
meritless.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




